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Application Papers 
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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1 and 7 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Zumbe et al. 

Zumbe et al discloses a process wherein a milk composition is injected with an 
inert gas (e.g. carbon dioxide) under pressure (and therefore bubbled therein) at a 
temperature of, for example, about 45 C. It should be noted that it is inherent that such 
milk composition may be used in the preparation of ice cream as ice cream employs a 
milk component. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 2. 4-6. and 8-12 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Zumbe et al. 



Application/Control Number: 10/685,467 Page 3 

Art Unit: 1761 

The claims further call for the carbon dioxide to be bubbled through the liquid 
mixture. Zumbe et a! discloses same as carbon dioxide is injected into a liquid and 
therefore bubbled therein. 

It should be noted that instant claims 2 calls for the use of a temperature as low 
as "approximately 50 C". Taking into account the wiggle room in using approximately 
and about in the prior art and instant claim 2, respectively, it is considered expected that 
such ranges would overlap. However, if it is shown that this is not the case, it would 
have been obvious to one having ordinary skill in the art at the time of the invention to 
have chosen a temperature around 45 C and close to 50 C (and therefore, being just 
within or at an endpoint of each range) as a matter of preference within the ranges 
recited. 

The claims further call for the particular time said milk mixture is treated. Zumbe 
et al is silent regarding such time and is silent regarding limits on same. However, such 
determination would have been well within the purview of a skilled artisan, and it would 
have been further obvious to have arrived at the processing time of the instant invention 
as a matter of preference depending on, for example, the degree of inert gas treatment 
and result thereof desired. 

The instant claims call for using pressure in he range set forth in claim 5 and use 
of approximately 5.5 bar in claim 6. Even though Zumbe et al discloses a range of 
pressure encompassing that called for in claims 5 and 6, there is no specific recitation of 
the range/pressure amounts set forth in claims 5 and 6. Nevertheless, it would have 
been further obvious to have employed any of the pressure values within the range of 
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Zumbe et al (1 .2 - 8 bar) including those of the instant invention as a matter of 
preference in the absence of a showing of unexpected results. 

Allowable Subject Matter 

3. Claims 3 and 9 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent fomn including all of the limitations of 
the base claim and any intervening claims. 

Reasons for Allowance 

4. With respect to claims 3 and 9, the prior art of record does not disclose nor 
teach pasteurization of a liquid mixture for ice cream wherein same is heated at 
approximately 55 C while simultaneously injecting same with carbon dioxide under the 
pressure in the manner as called for in the instant claims. The closest prior art, Zumbe 
et al, requires an upper temperature limit of "about 45 C". 

Response to Arguments 

5. Applicant's arguments filed 12/13/06 have been fully considered but they are not 
persuasive. 

Applicant argues that Zumbe et al is not concerned with pasteurization of a liquid 
material. However, due to the temperature and high pressure used in Zumbe et al and 
as employed in the instant invention, it is considered inherent that same would destroy 
microorganisms within the milk composition and thus render same pasteurized to a 
particular degree. It has not been shown or demonstrated that the process of Zumbe et 
al would not or could not pasteurize the treated material. 
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All other arguments have been addressed in view of the rejections set forth 
above. 

Conclusion 

6. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anthony Weier whose telephone number is 571-272- 
1409. The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more infomnation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Anthony Weier 
Primary Examiner 



Anthony Weier 
September 17, 2006 




